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Insurance Act 2015, received Royal Assent on 12 February 2015
and came into force on 12" August 2016

Which is the framework

- Marine Insurance Act 1906 (MIA 1906)

- Insurance standard forms
- Continental insurance policies applying English insurance clauses
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i Continental and common law jurisdictions in Hull & Machinery
Insurance policies

. H&M Insurance coverages: Italian ?Polizza Camogli? Ow$ CadndD D U |
Norwegian forms

. Amendments to the Marine Insurance Act 1906 brought by the
Insurance Act 2015

i Will these amendments really affect the existing marine insurance
market?




Continental and common law jurisdictions
in Hull & Machinery Insurance policies
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the subject of the coverage
Y damages to the vessel caused by a marineccident

bl E the diffarence
the mechanism of the coverage
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Continental system Y ALL RISKINSURANCE

a  Theinsured shall prove that (i) the damage occurred during the term of the
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a  Theinsurer shall prove that the loss has been caused by an excluded peril
(usually, perils covered by war insurance, wear & tear, standard exclusion as
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English system Y NAMED PERILSINSURANCE

o Theinsured shall prove that (i) the damage occurred during the term of the
coverage and (ii) the risk causing the damages belong exactly to one of the
accidental marine risk indicated by the coverage. The list of accidental marine
risk is fixed.
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The main difference between the two systems

the BURDEN OF THE PROOFIn case ofdamages

o Continental system

The burden of proof lays on the insurer to prove that the loss has been
caused byan excluded peril

a English system
The burden of proof lays on the assured to prove that loss has been
causedby aperil insured against
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Who bear the risk of the marine accident
in case its cause remains unknown?

u Continental system

It remains upon the Underwriters , provided that the Insured
satisfied the conditions above said

o English system

It remains upon the Insured, who failed to prove that the risk causing
the damage belongs to the list of the coverage
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H&M Insurance coverages
Italian “Polizza Camogli”
English and Norwegian forms

English H&M forms are often preferred also in Continental Insurance
contracts by Marine Insurance Industry as standard contract clauses

allow:
o uniform collection of the risks

o more efficient application of the coverage
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Positive effects of English standard insurance clauses

c:

Easier negotiations between the Insurers, the Insured/the Bank
o Easier draw up and running of co -assurance contracts

Easier the reinsurance of the risk in the English market

Cc:

Neqgative effect

Difficulties in applying English clauses in non -common law
jurisdictions

Cc:
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Two alternatives to combine T
English and continental clauses in insurance contracts

1) General conditions of the continental legal jurisdiction + Special
conditions of the common law jurisdiction as partial exemptionto the
general condition

2) Essential framework of the coverage based on the continental
system + Coverage conditions ruled by English form
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“PoLizZA CAMOGLI” L

o It consists of 13 clauses,representing the essential clausesruled by
Italian law, that cannot be derogated by the special conditions ruled
by the English forms

o Insurance coverageto be applied is the English form asawhole

o English clauses shall be construed and applied as they are
construed and applied in English jurisdiction
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“PoL1zzA CAMOGLI” b
Art. 1 Conditions of insurance

Theinsurance is granted at the conditions of the attacPledisesf the Institute of London
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Art. 2 Law governing the contract and interpretation of the English Clauses

This contract is governed by Italian Law. The English Clauses attached to this Policy must
nevertheless be interpreted and applied as they are interpreted and applied in England.

Art. 3 Jurisdiction and competent Court

Any dispute in connection with this Contract is solely subject to Italian jurisdiction.
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of the Company or the Agency having in charge this contract or where this contract has been
concluded
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ENGLISH FORMS

INSTITUTE TIME CLAUSES HULL (ITCH) 1983

o Additional perils clause ~ .
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insurance policy

o Classification clause
Breachof a classification clausemounts to a breach ofwarranties

(CantieridelMediterraneds.p.A. vsAssicurazioniGenerali S.p.A., SIAT,
RealeMutua di AssicurazioniS.p.A., Trib. Genoa,"™8October 2013




CLASSIFICATION CLAUSE

4.1 1t is the duty of the Assured,Ownersand Managersat the inceptionof and throughoutthe
periodofthis insuranceto ensurethat

4.1.1 theVessel is classed with a Classification Society agreed by the Underwriters and that hel
class within that Society is maintained,

4.1.2any recommendations requirements or restrictions imposed by the Vessel's Classification
Society which relate to the Vessel's seaworthiness or to her maintenance in a seaworthy condi
are complied with by the dates required by that Society.

4.2 In the eventof any breachof the dutiessetout in Clause4.1 aboveunlessthe Underwriters
agreeto the contrary in writing, they will bedischargedrom liability under this insuranceas
from the date of the breachprovidedthat if the Vessels at seaat suchdatethe Underwriters'
dischargdrom liability is deferrecuntil arrival at hernextport.

4.3 Any incident condition or damagein respectof which the Vessel'sClassificationSociety
might makerecommendationasto repairsor otheractionto betakenby the Assured,Ownersor
Managersmust bepromptly reportedto the ClassificationSociety

4.4 Shouldthe Underwriterswish to approacthhe ClassificationSocietydirectly for information
and/ordocumentsthe Assuredwill providethe necessarauthorization
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NORDIC MARINE INSURANCE PLAN 2013

. Formal institutional framework : shipowners (Nordic Ship Owner
Associations) and insurers (Nordic Association of Marine Insurers)
In Scandinavian (Norwegian, Sweden, Finland, Denmark)

i Reviewed every three years by a Standing Revision Committee
i Applied together with the official Commentaryto the policy
i Frequently used asan alternative to English Forms

i All risk coverage principle with exceptions (perils covered by war
iInsurance, wear and tear, standard exclusion such asradioactive
contamlnatlon chemicalEBDOOOT PEEOwbPI ExOOQUG
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MARINE OR WAR PERILS U
AS CAUSE OF THE LOSS

o NMP 2013

It should be assessed the dominant cause of the loss. In case it is
Impossible to ascertain the dominant cause, the loss may be
apportioned 50/50 to eachpolicy

o ITCH 83
The loss must be placed 100% on one or the othepolicy

Y NMP cover against marine perils should not be combined with
a war cover based on another system such as ITCH
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BRIDGING CLAUSE ol

Insurance policies referring to standard foreign forms often
DPOEOUEIT wUI Bridgih@alakse:0 Ol E w?

? ( O Uasthiginguranceis subjectto standardforeignclausesplans
or codestheseshall begiven the sameconstructionasthey are given
In the marketto whichtheybelong

Savefor suchconstruction,this insuranceshall be subjectto English
law and practice and to the exclusivejurisdiction of the English
Courts?
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?bridging clause
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Amendments to the Marine Insurance Act 1906
brought by the Insurance Act 2015

i First act dedicated to insurance contract law as a whole
o Default regime with contract -out option

o Transparency and certainty of the relationship between
policyholders and insurers

o Businessand consumer insurance, save for the duty to make a fair
representation
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HOW INSURANCE ACT 2015 APPLIES v

It does not apply retrospectively

o The new duty of fair representation & the new effect of a breach of
good faith:

insurancecontracts entered into on/afterl2August 2016 ando variation
agreed on/after 12August 2016 in respect of contract agreed at timg

o The new law on warranties, terms not relevant to the actual loss and
fraudulent claim:

insurancecontractsenterednto on/after12h August 2016andto variations
to suchcontracts
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THE AMENDMENTS

Duty of fair representation

Cc:

Warranties and terms not relevant to the actual loss

c:

Fraudulent claims

Cc:

o Contracting out

i Good faith

o Late payment of claims
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DUTY OF FAIR REPRESENTATION ,"””i”‘i”—mi’*

1 Replace the previous duty of disclosure and apply only to business
Insurance

i Whose knowledge is relevant, what information shall be disclosed
and how such information shall be disclosed

o Positive obligation on insured to undertake researchesfor
Information

o Positive duty of inquiry for the insurer




REMEDIES FOR ém.

NON-DISCLOSURE / MISREPRESENTATION TP

o Previous system: fraudulent claim rule

The fraud defeated the entirety of a claim without distinction between a fraudulently
I BRETTI UEUI EWEOEPOWEOEwWEWNUUUDI Pl EWEOCEDPOWUU

Supreme CourtyerslootDredging BV andAnotehrv HDI GerglingIndustrie VersicherungAG
EOEw. U1 1 U WVenge3tdne @ siBulanch; 20 July 2016)

i New provisions:
a) Avoid the policy and the keep the premium: when the breach was deliberate or reckless

b) Proportionate remedies in all other cases:

Y Policy avoided with return of premium when the insurer would have
declined the risk;

Y Contract should be treated as if it included the term the insurer would have
included in accepting the risk, irrespective whether the insured would have
accepted that term or not;

Y Claim should be scaled down proportionally to the higher premium that
would have been charged by the insurer in accepting that risk




WARRANTIES FEIP

BREACH OF WARRANTIES
AND
TERMSNOT RELEVANT TO THE ACTUAL LOSS

o Previous system

Y the breach cannot beremedied

Y Insurer may avoid liability evenif the breached term is not
related to the causeof loss claimed
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BREACH OF WARRANTIES AND TERMS 71”?”” "
NOT RELEVANT TO THE ACTUAL LOSS

New provisions
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The insurer shall be liable for losses occurred after the breachhas been
remedied

Y to avoid liability, there must be a connection between the breach
of any term and the actual loss suffered by the insured

Onus to prove lack of connection is on the insured

Only exception: terms which define the risk as a whole (ex. terms restricting the
use of a properjy

It makes harder for insurers to avoid claims
as a result of technical breaches by the insured
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FRAUDULENT CLAIMS i””ﬁ’iim "

i Previous system
Fraudulent claim is a breach of the duty of utmost goods faith entitling the insurer
to avoid the policy. Applied restrictively by case law.

i New provisions
Policyholders forfeits the whole claim Y cannot recover even the part of the claim
that would genuinely have been payable

v Insurer may refuse any claim arising after the fraudulent act

v Insurer can serve notice of termination from the date of the fraudulent act (hot from
the discovery of jtwith two effect:
Y previous valid claim are unaffected
Y the insurer shall not return premium

In case of group insurance coverY the insurer has a remedy against the fraudulent
member but it will not affect the other members of the group and the policy as a whole
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o Agreement on terms lessfavorable to insured is possible, provided that
two transparency requirements are satisfied:

akw( OUUUT UwOUUUDWEUEPWPOUUUI EzUwBwW U1 O
b) Disadvantageous terms must be clear and unambiguous as to their
effects

o ThexUOT PEPUDPOOWO!l wUT 1T W?PEEUDPUWEOOUUEEU

o Contracting out provisions shall not apply to settlement agreements




